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KNOWING WHAT YOU DIDN’T KNOW 

Design Lien 

A design lien is a legal remedy similar to the mechanic’s lien, but also unique in 

several ways.  The design lien is a more recent remedy created by the California State 

Legislature - to provide protection for those construction professionals who may not be 

entitled to a mechanic’s lien where “improvement” never began.   

 

The Nitty Gritty (aka the Statutes).  According to the law, a design professional 

has, from the date of recordation of a claim of lien, a lien on the site, even in the absence 

of commencement of the planned work of improvement. There is a caveat:  the 

landowner who contracted for the design professional’s services must also the owner of 

the site at the time of recordation of the claim of lien.  (For those of you who are pedants, 

it is California Civil Code § 8302).   

 

The lien is for the amount of the design professional’s fee for services provided 

under the contract, or the reasonable value of those services, whichever is less.  The 

amount of lien is reduced by any deposit or prior payment.   

 

However, the lien may not be recorded and the lien not created unless a building 

permit or other governmental approval in furtherance of the work has been obtained in 

connection with or utilizing the services provided by the design professional.  
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 Who is Entitled .  A design professional is a license architect, a licensed landscape 

architect, a registered professional engineer, or licensed as a land surveyor. 

 

 Not Contractors Also?  Interpretation of the Statutes.  The courts have not directly 

addressed whether a general contractor who was hired at least in part to do design work 

may obtain a design lien as an alternative to a mechanic’s lien, where the mechanic’s lien 

would fail due to the lack of commencement of the improvement work.  

 

 It is arguable that a general contractor should be afforded this protection.  

However, a leading construction law treatise rejects such an interpretation and reads the 

design professional’s lien statutes literally.   

 

 The California courts decided in one case that a general contractor who recorded a 

mechanic’s lien before improvement work commenced could not then also rely on the 

designer lien statutes.  The court did not decide the issue as to whether the contractor 

could have filed a design lien as a general contractor. 

 

Why This is Important/My Advice.  In sum, a design lien may be an option for a 

general contractor, but would likely involve litigation over an undecided matter of law -

which is risky business.  Thus, a general contractor should avoid a situation where a 

design lien is needed – which would usually be early days in a design build project.  

Don’t let your unpaid invoices for design work get too big.   
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On the other hand, if you are one of the design professionals listed above, the 

design lien is an important tool to protect your financial interest in a project, even if the 

work of improvement has not commenced.   

 

And Please Note.  If a general contractor or design professional finds itself in this 

position of no lien rights, keep in mind that one still certainly can bring a breach of the 

contract claim. 

 

For my previous articles, please visit SFBA NARI’s website and click on the link 

“In the News/Newsletter” under “For the Trade.”  They are also available on my website 

under “Articles.”  As always, my articles are summary discussions only - to simply give 

you a heads up on various construction topics.  

 

Bryant H. Byrnes, Esq. practices construction law in the San Francisco Bay 

Area and is counsel to the SFBA NARI Board of Directors.  Brian Trowbridge, Esq. of 

Trowbridge Law Office contributed to this article.  Questions?  Bryant’s website is 

www.bryantbyrnes.com.  Feel free to contact him by email at 

Bryant@bryantbyrnes.com.   
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