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NOTICE OF NONRESPONSIBILITY 

(Notice of What? I am responsible!)  

October 2016 

 

 

 The Scenario:   Mr./Ms. Contractor (or Mr./Ms. Subcontractor) are starting a new job on 

premises that are leased.  The client is a tenant.  It could be commercial; it could be residential.  

On-site, there is posted a document captioned “NOTICE OF NONRESPONSIBILITY”.  

(Lawyers tend to state “Non-Responsibility”, but the statute slurs it together as a single word.)  

Sometimes the document will appear after the project has started, somewhat mysteriously, but 

there it is regardless. 

 

 Then the client/the tenant does not pay the general contractor.  The subcontractors go 

unpaid.  Material suppliers also go unpaid.  A Mechanics Lien is then recorded by the unpaid 

claimant(s), followed by a lawsuit.  The legal action includes the owner as a defendant, and 

makes a claim for foreclosure of the property.  Suffice it to say that for obvious reasons owners 

loathe Mechanics Liens. 

 

Owners/landlords who posted (and recorded) a Notice of Nonresponsibility will typically 

point to the Notice of Nonresponsibility as a defense in the lawsuit.  The plaintiffs/claimants then 

in response often in turn point to the lease or other evidence that the owner knew of the pending 

improvements and in some way contracted – or approved or benefitted from - the improvements 

be performed.   

 

Judges will sometimes agree with the unpaid Mechanics Lien claimants and deem the 

Notice of Nonresponsibility ineffective because of owners’ “participation”.  The Mechanics 

Lien(s) remains and the suit goes forward with the owner as a party.  But by then, legal fees – 

always substantial when there is litigation - may have become even more so. 

 

 Notice of Nonresponsibility Defined.  What in the world is a Notice of 

Nonresponsibility?    

 

 California Civil Code Section 8444 et seq.  states that a Notice of Nonresponsibility by a 

property owner may be recorded in order to prevent enforcement of a later Mechanics Lien on 

the property.  Within 10 days after the owner first “has knowledge of the work of improvement”, 

the owner “that did not contract for the work of improvements” may fill out the necessary legal 

form of the Notice.  This Notice must be posted at the worksite, and also recorded with the local 

county recorder. 

 

 Intent/Consequences.  Landlords who properly post and record a Notice of 

Nonresponsibility shield themselves from liability from the tenant’s contractor if the tenant fails 

to pay for the improvements.  But are these Notices of Nonresponsibility always adequate to 

shield an owner/landlord from the contractor’s Mechanic’s Lien and foreclosure action if its 

tenant fails to pay?  Is it a case where you can shoot the sheriff, but you cannot shoot the deputy? 

 

 The definitive legal conclusion is, “sometimes”. 
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 Are There Ways Around It?  In California, the courts have created the “participating 

owner” exception to this rule of barring Mechanics Liens against owners who properly post a 

Notice of Nonresponsibility.  The owner/landlord’s notice is deemed ineffective if the 

landlord/owner is in some way a “participant” in the work of improvement.   

 

The owner may be found to be a “participating owner” in the following circumstances: 

 

 When the terms of the lease impose a mandatory duty upon the tenant to make 

improvements to existing structures, the owner is deemed to have “caused the work to be 

performed.”; 

 

 When the owner plays an active role in the performance of the improvements.  One 

example is when the owner retains control and/or approval over the plans, specifications, 

mode, timing, and method of the construction of the improvements.; and/or 

 

 When the owner has an ongoing interest in the continuing operation of the tenant’s 

business.  An example would be a percentage rental agreement. 

 

 

So, What To Do?  If you know or have reason to believe the person you are contract with is 

not the owner, Look for a posted Notice of Nonresponsibility.  If you-the general or 

subcontractor-see one, try to figure out if it is valid.  Was it posted in a timely fashion?  Was it 

properly recorded?  Is the owner/landlord a “participating owner”?   If it is valid, while the 

contractor can still bring a breach of contract lawsuit if unpaid, be mindful that any use of a 

Mechanics Lien is of more limited utility, if any at all. 

 

**************** 

 

Bryant H. Byrnes, Esq. practices construction law in the San Francisco Bay Area and is 

counsel to the SFBA NARI Board of Directors.  

 

Brian J. Trowbridge, Esq. of Trowbridge Law Office practices construction law, business 

law, succession and estate planning, and employment law in the San Francisco Bay Area.   

 

Questions? Bryant’s website is www.bryantbyrnes.com. Feel free to contact him by email 

at Bryant@bryantbyrnes.com.  Brian’s website is www.trowbridgelawoffice.com and you can 

email him at btrowbridge@trowbridgelawoffice.com.  

 

For Bryant’s previous articles, please visit SFBA NARI’s website and click on the link 

“In the News/Newsletter” under “For the Trade.” They are also available on his website under 

“Articles,” and on Brian’s website under “Publications.”  

 

As always, these articles are summary discussions only - to simply give you a heads up 

on various construction topics.  The information contained herein is not legal advice.  Every 

scenario is different and if you need legal advice, you should contact an attorney immediately.   
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